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iSTATEJ RIQHTSl 
AND THE WAR OF 1812. 1809-1815. 



Pennsylvania and the Federal Judiciary. 

The Olmstead Case. 

i8og. 

The following resolutions present the final phase in a conflict, of more than 
thirty years duration, between the United States and the State of Pennsylvania 
over their respective jurisdictions. This conflict grew out of the appeal of Gid- 
eon Olmstead from the judgment of the Pennsylvania Court of Admiralty, in 
regard to the distribution of the prize money in the case of the sloop "Active" 
in 1778,10 the Committee of Appeals of Congress,' This Committee reversed 
the decision, but their jurisdiction was denied by the Legislature and the other 
State authorities, and the enforcement of the decree was successfully withstood 
by the State until 1808. In that year the dispute v?as revived by the applica- 
tion of the Attorney General to the Supreme Court, in behalf of Olmstead, for 
a writ of mandamus commanding Judge Peters of the District Court to en- 
force the judgment previously given (1779). The application was granted by 
Chief Justice Marshal), February 23, 1809, in one of his most characteristic 
and important opinions, in which he solemnly declared, " If the legislatures of 
the several States may, at will, annul the judgments of the Courts of the United 
States, and destroy the rights acquired under those judgments, the constitution 
itself becomes a solemn mockery; and^ the nation is deprived of the means of 
enforcing its laws by the instrumentality of its own tribunals." ( U. S. v. 
Peters, 5 Cranch, 136.) Judge Peters issued the writ, but the attempt of the 
United States Marshal to serve it was resisted by a brigade of the State militia, 
under the command of General Bright, which had been called out by Governor 
Snyder, February 27, 1809. The Marshal thereupon summoned a posse- 
comitatus of two thousand men, but in order to avoid bloodshed, fixed the 
day for the service of the warrant to three weeks ahead. In the mean time 

^ For action of New Hampshire in a similar case, cf. ante, pp. 11-15. 
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the Governor's appeal to President Madison to intervene was firmly declined. 
The Legislature, however, in justification of the action of the State, adopted 
an elaborate state rights report and the subjoined resolutions. The doctrines 
underlying these resolutions had been maintained by the Courts of the State 
in the opinions of Chief Justice McKean in 1 792 in the case of Jioss et al. v. 
Ritlenhouse (2 Dallas, 160), a case growing out of the Olmstead case, and in 
1798 in the case of Res Publica v. Cobbett (3 Dallas, 473, 474). When these 
resolutions were presented to Congress, June 9, 1809, the House of Represen- 
tatives refused to print them by vote of 63 to 50. (^Annals, 258-260.) For 
the action of the States on this proposal, see No. 24. The Legislature, how- 
ever, at the same time, opened a way for retreat by placing at the disposal of 
the Governor a sum of money, equal to that in dispute, to be used as " might 
appear advisable and proper." On the isth of April, the Marshal, eluding 
the vigilance of the militia, succeeded in executing his process, and two days 
later Chief Justice Tilghman, of the State Supreme Court, after presenting a 
forcible exposition of the rights of the State and of the United States {Bright- 
fy's Reports, Penna., 14, 15; Amer. Reg. 1809, 171), issued the writ ol habeas 
eorpus, and the sum in dispute was finally turned over by the State authorities. 
Subsequently General Bright and others were tried for obstructing the process 
of the United States District Court in the Circuit Court, and were finally con- 
victed and sentenced to fine and imprisonment, but were pardoned by the 
President on the ground that " they had acted under a mistaken sense of duty." 
A Committee of the State Senate, March 3, 1810, reported in favor of a bill 
donating a tract of two hundred acres of land to each of the condemned, " in 
consideration of their services and sufferings," but the measure failed. {Jour- 
nal of the Senate of Penna. (1809-10), 382). 

References : Sources. For message of Gov. Snyder, Report of the Commit- 
tee and Resolutions, cf. jfournal of the Senate of Penna., 1808-09, 268, 269, 
295-307; Journal of the House, 615-629, 692-697, 786-798; Resolutions and 
correspondence given in Annals of Cong., 11 Cong., z Sess., Pt. II, 2253-2269; 
Resolutions in Pamphlet Laws of Penna., 1808-09, 200; Amer. State Papers, 
Misc. II, 2-7; Annual Register, 1809, 150-175, 168-174; Niles' Register, 
XLIII, Sup. 24. Two contemporary pamphlets : The whole Proceedings in 
the Case of Olmstead v. Rittenhouse, by Richard Peters, Jr. (Phila., 1809) ; The 
Trial of General Bright in the Circuit Court of the United States for the 
District of Pennsylvania. (Phila., 1809.) General accounts: H.L.Carson 
in /"iBMij. j1/a^. XVI, 385-393; also in The Green Bag,Yll, 17; Hildreth, 
VI, 155-164; McMaster, V, 403-406. Early history of the case set forth in 
0\ S. V. Peters, 5 Cranch, 115. Davis in 131 U. S. Reports, Appx. XXIX- 
XXXIV; Jameson in Essays in Const. History, 17-23. 

23. Resolution of the Legislature of Pennsylvania, April 3, 

1809. 

****** And whereas the causes and reasons which have 
produced this conflict between the general and state government 
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should be made known, not only that the state may be justified 
to her sister states, who are equally interested in the preservation 
of the state rights ; but to evince to the Government of the United 
States that the Legislature, in resisting encroachments on their 
rights, are not acting in a spirit of hostility to the legitimate 
powers of the United States' courts ; but are actuated by a dispo- 
sition to compromise, and to guard against future collisions of 
power, by an amendment to the constitution : and that, whilst 
they are contending for the rights of the State, that it will be at- 
tributed to a desire of preserving the federal government itself, 
the best features of which must depend upon keeping up a just 
balance between the general and state governments, as guaran- 
teed by the constitution. 

Be it therefore known, that the present unhappy dispute has 
arisen out of the following circumstances : [Here follows a de- 
tailed statement of their view of the case.J 

Although the Legislature reverence the constitution of the 
United States and its lawful authorities, yet there is a respect due 
to the solemn and public acts, and to the honor and dignity of 
our own state, and the unvarying assertion of her right, for a 
period of thirty years, which right ought not to be relinquished. 
Therefore, 

Resolved by the Senate and House of Representatives of the 
Commonwealth of Pennsylvania, &c. That, as a member of the 
Federal Union, the Legislature of Pennsylvania acknowledges the 
supremacy, and will cheerfully submit to the authority of the 
general government, as far as that authority is delegated by the 
constitution of the United States. But, whilst they yield to this 
authority, when exercised within Constitutional hmits, they trust 
they will not be considered as acting hostile to the General Gov- 
ernment, when, as guardians of the State rights, they can not per- 
mit an infringement of those rights, by an unconstitutional exer- 
cise of power in the United States' courts. 

Resolved, That in a government like that of the United States, 
where there are powers granted to the general government, and 
rights reserved to the states, it is impossible, from the imperfec- 
tions of language, so to define the Hmits of each, that difficulties 
should not some times arise from a collision of powers : and it is 
to be lamented, that no provision is made in the constitution for 
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determining disputes between the general and state governments 
by an impartial tribunal, when such cases occur. 

Resolved, That from the construction the United States' courts 
give to their powers, the harmony of the states, if they resist en- 
croachments on their rights, will frequently be interrupted ; and 
if to prevent this evil, they should, on all occasions jdeld to 
stretches of power, the reserved rights of the States will depend 
on the arbitrary power of the courts. 

Resolved, That, should the independence of the states, as 
secured by the constitution, be destroyed, the liberties of the 
people in so extensive a country cannot long survive. To suffer 
the United States' courts to decide on State Rights will, from a 
bias in favor of power, necessarily destroy the Federal Part of 
our Government : And whenever the government of the United 
States becomes consolidated, we may learn from the history of 
nations what will be the event. 

To prevent the balance between the general and state govern- 
ments from being destroyed, and the harmony of the States from 
being interrupted, 

Resolved, That our Senators in Congress be instructed, and our 
Representatives requested, to use their influence to procure an 
amendment to the Constitution of the United States, that an 
impartial tribunal may be estabhshed to determine disputes be- 
tween the general and state governments ; and, that they be 
further instructed to use their endeavors, that in the meanwhile, 
such arrangements may be made, between the government of the 
Union and of this State, as will put an end to existing difficulties. 

Resolved, That the Governor be requested to transmit a copy 
of these resolutions, to the Executive of the United States, to be 
laid before Congress, at their next session. And that he be 
authorized and directed to correspond with the President on the 
subject in controversy, and to agree to such arrangements as may 
be in the power of the executive to make, or that Congress may 
make, either by the appointment of commissioners or otherwise, 
for settling the difficulties between the two governments. 

And, That the Governor be also requested to transmit a copy 
to the Executives of the several States in the Union, with a re- 
quest, that they may be laid before their respective Legislatures. 

[^Pamphlet Laws of Pennsylvania, 1808-09, 200.] 
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24. Reply of the General Assembly of Virginia to 
Pennsylvania. 

January 26, 1810. 

The foregoing resolutions of Pennsylvania were not concurred in by a single 
State. On the contrary the Legislatures of at least eleven States passed reso- 
1 utions of disapproval, as follows : New Hampshire, Massachusetts, Vermont, 
New Jersey, Maryland, Virginia, North Carolina, Georgia, Ohio, Kentucky, 
Tennessee. See Journals of the Senate and House of Pennsylvania, for 
1809-1812; hmts. Proposed Amendments, 160, notes, 329. The most elab- 
orate of these replies came from Virginia. It is of unusual interest owing to 
both the previous and subsequent action of Virginia relative to the jturisdiction 
of the Federal Government. 

The committee, to whom was referred the communication of 
the governor of Pennsylvania, covering certain resolutions of the 
legislature of that state, proposing an amendment to the constitu- 
tion of the United States, by the appointment of an impartial 
tribunal to decide disputes between the state and federal judiciary, 
have had the same under their consideration, and are of opinion 
that a tribunal is already provided by the constitution of the 
United States, to wit : the Supreme Court, more eminently qual- 
ified from their habits and duties, from the mode of their selec- 
tion, and from the tenure of their offices, to decide the disputes 
aforesaid in an enlightened and impartial manner, than any 
other tribunal which could be erected. 

The members of the Supreme Court are selected from those in 
the United States who are most celebrated for virtue and legal 
learning ; not at the will of a singal individual, but by the con- 
current wishes of the President and Senate of the United States, 
they will therefore have no local prejudices and partialities. 

The duties they have to perform lead them necessarily to the 
most enlarged and accurate acquaintance with the jurisdiction of 
the federal and several state courts together, and with the admir- 
able symmetry of our government. 

The tenure of their offices enables them to pronounce the , 
sound and correct opinions they may have formed, without fear, 
favor, or partiahty. 

The amendment to the constitution proposed by Pennsylvania 
seems to be founded upon the idea that the federal judiciary will, 
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from a lust of power, enlarge their jurisdiction to the total 
annihilation of the jurisdiction of the state courts, that they will 
exercise their jfciz'// instead of the law and the constitution. This 
argument, if it proves anything, would operate more strongly 
against the tribunal proposed to be created which promises so 
little, than against the Supreme Court, which for reasons given 
before had every thing connected with their appointment calcu- 
lated to ensure confidence. What security have we, were the pro- 
posed amendments adopted, that this tribunal would not substitute 
their will and ^^\x pleasure in the place of law ? 

The judiciary are the weakest of the three departments of gov- 
ernment, and least dangerous to the political rights of the consti- 
tution ; they hold neither the purse nor the sword, and even to 
enforce their own judgments and decrees, must ultimately depend 
upon the executive arm. Should the federal judiciary, however, 
unmindful of their weakness, unmindful of the duty which they 
owe to themselves and their country, become corrupt, and 
transcend the limits of their jurisdiction, would the proposed 
amendment oppose even a probable barrier in such an improb- 
able state of things? The creation of a tribunal, such as is pro- 
posed by Pennsylvania, so far as we are enabled to form an idea 
of it from a description given in the resolutions of the legislature 
of that state, would, in the opinion of your committee, tend rather 
to invite than prevent a collision between the federal and state 
courts. It might also become, in process of time, a serious and 
dangerous embarrassment to the operations of the general gov- 
ernment. 

Resolved therefore, That the legislature of this state do disap- 
prove of the amendment to the constitution of the United States, 
proposed by the legislature of Pennsylvania. 

Resolved also, That his excellency the governor be, and is 
hereby requested, to transmit forthwith a copy of the foregoing 
preamble and resolutions, to each of the senators and representa- 
tives of this state in Congress, and to the executive of the several 
states in the Union, with a request that the same may be laid be- 
fore the legislatures thereof. 

\_Acts of General Assembly of Virginia, 1809-10, 102, 103.] 
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25. Extracts from the Preamble and Resolutions of 
the House of Representatives of Pennsylvania. 

February 3, 1810. 

Chagrined at the success of the Federal Courts, and disappointed with the 
replies of the other States to their proposal to amend the Constitution, both 
branches of the General Assembly of Pennsylvania, early in the year 1810, 
drew up elaborate reports and resolutions reviewing the questions at issue 
anew. Extracts from the Report and Resolutions of the House of Represen- 
tatives follow. The Minority presented a long report sharply condemning the 
action of the State authorities and a series of resolutions in support of the 
jurisdiction of the Federal Government. This was offered as a substitute for 
the Majority report, but was rejected by a vote of 25 yeas to 67 nays. (^Jour- 
nal of the House, 1809-10, 403-424; Amer. Res^ster, 1810, 113-136.) In 
the Senate a committee brought in an extensive report iii justification of the 
position taken by the State, and resolutions renewing their proposal oi,a. con- 
stitutional amendment for the establishment of a " disinterested tribunal " to 
determine disputes between the-General and the State governments, and also 
recommending the reward of the members of the militia who had suffered 
conviction. {Journal of the Senate, i8og-io, 376-382.) Neither these re- 
solutions nor those of the House were acted upon by the Senate. For Text 
and action thereon, cf. Journal of the House, iScg-io, 250-254, 402-426, 
433-436; Journal of the Senate, 1809-10, 226-233. 

* * * From this view of the subject, the committee are of 
opinion, that the constitution of the United States, has been 
violated by the decision of the judge, and the constitutional 
rights of the state invaded. The question then occurs, in what 
manner is a state to defend her rights against such invasion ? It 
has already been observed, that the constitution of the United 
States guarantees to each state a republican form of government ; 
that the powers not delegated to the United States, are reserved 
to the states respectively without entering into a detail of the 
rights reserved or not delegated, suffice it to say, that " the right 
of acquiring, possessing and protecting property is one." If this 
be not one of the powers not delegated, then indeed a state is in 
a worse and more degraded situation than the most obscure in- 
dividual, whose property cannot be taken from him when fairly 
acquired, without his consent, even for pubUck use, without a com- 
pensation. In the case before us, all the constituted authorities 
of the state, have uniformly asserted their rights, and protested 
against every attempt to infringe them. 
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It may be asked, who is to decide the question? If it be 
alledged the state has not the right, it may justly be replied, the 
power invading it, has not. It is a case unprovided for in the 
constitution, and there is no common umpire. * * * 



Resolved by the Senate and House of Representatives, That after 
most solemnly declaring their readiness, cheerfully to submit to 
all legal and constitutional decisions of the federal courts, they 
cannot but express their highest disapprobation of what they 
conceive to be the illegal and unconstitutional conduct of the 
same in the case of Gideon Olmstead. (59 jc^aj to 33 nays.) 

Resohted, That the sovereignty and independence of the states, 
as guaranteed by the constitution of the United States, ought to 
be most zealously guarded, and every attempt to depreciate the 
value of those rights, and to consolidate these states into one 
general government, is hostile to the liberty and happiness of the 
people, and merits our most decided disapprobation. (88 to 2.) 

Resolved, That the governor was justified in the efforts which 
he made to sustain the rights and sovereignty of the state, and 
the promptitude and fidelity with which he executed his legal 
and constitutional powers, under the act of April second, one 
thousand eight hundred and three, merits our highest approba- 
tion. (60 to 33.) 

Resolved, That we highly approve of the conduct of our prede- 
cessors, in requesting the members of both houses of congress to 
use their best endeavours to have the constitution of the United 
States so amended, that an impartial tribunal be appointed to 
determine disputes between the general and state governments. 

Resolved, That the governor be requested to transmit a copy of 
these resolutions, together with the foregoing statement, to each 
of the senators and representatives in congress from this state. 



2.6. Resolutions of Pennsylvania against the Bank. 

January 11, 1811. 

The attempt to secure the renewal of the charter of the United States Bank 
in 181 1, called out resolutions in opposition from the legislatures of Pennsyl- 
vania and Virginia. The following resolutions of the General Assembly of 
Pennsylvania are of especial interest in view of the state rights doctrines as- 
serted in the Preamble. As first passed by the House the language of the 
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Preamble was even stronger, and closely followed the text of the first resolve 
of the Kentucky Resolutions of 1798, but it was amended by the Senate by a 
vote of 20 to 8 and agreed to by the House in the form given below. 

References: Text given in Pamphlet Laws of Penna., 1810-11, 268, 269, 
also in Amer. State Papers, Finance, II, 467. Text as passed by the House 
with action of the Senate, Senate Journal of Penna., 1810-11,92, 93, 104, 
105. McMaster, III, 386-389; Adams, V, 207, 328-337; Schouler, II, 316. 

The people of the United States by the adoption of the federal 
constitution established a general government for special purposes, 
reserving to themselyes respectively, the rights and authorities 
not delegated in that instrument. To the compact thereby 
created, each state acceded in its character as a state, and is a 
party. The act of union thus entered into being to all intents 
and purposes a treaty between sovereign states, the general gov- 
ernment by this treaty was not constituted the exclusive or final 
judge of the powers it was to exercise ; for if it were so to judge 
then its judgment and not the constitution would be the measure 
of its authority. 

Should the general government in any of its departments 
violate the provisions of the constitution, it rests with the states, 
and with the people, to apply suitable remedies. 

With these impressions, the legislature of Pennsylvania, ever 
sohcitious to secure an administration of the federal and state 
governments, conformably to the true spirit of their respective 
constitutions, feel it their duty to express their sentiments upon 
an important subject now before congress, viz., the continuance 
or establishment of a bank. From a careful review of the powers 
vested in the general government, they have the most positive 
conviction that the authority to grant charters of incorporation, 
within the jurisdiction of any state without the consent thereof is 
not recognized in that instrument, either expressly, or by a war- 
rantable implication ; Therefore, 

Resolved, By the Senate and House of Representatives of the 
Commonwealth of Pennsylvania, in General Assembly met. That 
the senators of this state in the senate of the United States, be, 
and they are hereby instructed, and the representatives of this 
state in the house of representatives of the United States be, and 
they hereby are requested to use every exertion in their power, 
to prevent the charter of the bank of the United States from being 
renewed, or any other bank from being chartered by Congress, 
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designed to have operation within the jurisdiction of any state, 
without first having obtained the consent of the legislature of such 
state. 

Resolved, That the governor be, and he hereby is requested to 
forward a copy of the above preamble and resolution, to each of 
the senators and representatives of this state, in the Congress of 
the United States. 



27. Resolutions of Virginia against the Bank. 

January 22, 181 1. 

The following resolutions were disregarded by Senator Richard Brent, of 
Virginia, thereupon the General Assembly adopted a Report elaborately pre- 
senting an historical argument in favor of the doctrine of instructions and 
called upon Senator Brent to resign. Acts of Virginia, 1811-12, 143-152. 
Texts of following resolutions, Acts of Virginia, 1810-11, 121 ; also, Amer. 
State Papers, Finance, II, 467; Annals, 1810-11, 201. 

The General Assembly of Virginia view with the most serious 
concern the late attempts which have been made to obtain from 
Congress a renewal of the charter incorporating the Bank of the 
United States. This assembly are deeply impressed with the con- 
viction that the original grant of that charter was unconstitutional ; 
that congress have no power whatever to renew it ; and that the 
exercise of such a power would be not only unconstitutional, but 
a dangerous encroachment on the sovereignty of the states — 
Therefore, 

Resolved, That the senators of this state in the Congress of the 
United States be instructed, and our representatives most earn- 
estly requested, in the execution of their duties as faithful repre- 
sentatives of their country, to use their best efforts in opposing by 
every means in their power the renewal of the charter of the bank 
of the United States. 



Massachusetts and the Militia Question. 
1812-1814. 

when war was declared against Great Britain, June 18, iSta, (C. S. Stat, 
at Large, II, 755) the Federalist minority issued an Address to their Consti- 
tuents, protesting both against the war and the manner in which the declara- 
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tion of war had been secured. That this war was " a party and not a national 
war" and entered upon by the United States "as a divided people" was soon 
evident by the position taken by the authorities of several of the New Eng- 
land States, relative to the power of the Federal Government over the State 
Militia. By authority of the President, General Dearborn, on June 22, ad- 
dressed the Governors of Massachusetts and Connecticut, making requisition 
for certain detachments of their militia, for service in the defence of the coast, 
but did not include in the call any officer of a high rank. Governor Strong, 
of Massachusetts, not considering the call warranted by the Constitution, did 
not comply with the requisition, for reasons set forth in his correspondence 
with the Secretary of War, and as later stated in his Speech to the Legislature. 
Renewed requisitions from General Dearborn, and the Secretary of War dur- 
ing July, finally led to the submission of the questions involved to the Supreme 
Judicial Court of the State. An extract from their decision follows : 

The attitude of Massachusetts and Connecticut was severely condemned by 
President Madison in his message of November 4, 1812. (Richardson, 
Messages and Papers of the Presidents, I, 516.) The question still remained 
unsettled when in the summer of 1814 the coast of Maine was invaded. Gover- 
nor Strong at the request of General Dearborn, called out the militia, but as 
they were placed under the command of a general of the State instead of the 
United States, the administration refused to be responsible for their mainten- 
ance (Secretary of War Monroe to Strong, Sept. 17, 1814, State Papers, Mil- 
iiary Affairs, 1, 614), and left Massachusetts and the other New England 
States to defend themselves largely at their own cost. It was this situation 
that immediately led to the issuing of the call for the Hartford Convention. 
(See post, Nos. 36, 37.) 

In 1817 the State of Massachusetts presented its claim to the Federal Gov- 
ernment for reinbursement of the expenses contracted in maintaining the de- 
fence of the coast, and finally after an agitation of thirteen years, and the re- 
nunciation by the Governor and both branches of the Legislature of the prin- 
ciples maintained by the former authorities of the State, by act of May 31, 
1830 (May session, 1823, Resolves of Mass., 1819-24, 634-636, 640,641, 644, 
645), Massachusetts was awarded about one-half of the amount of her claim, 
(t/. 5. Stat, at Large, IV, 428.) In 1827 the Supreme Court of the United 
States in Martin v. Mott (12 Wheaton, 19) decided adversely in a case in- 
volving the principles and position taken by the authorities of the New 
England States in regard to the constitutional rights of the Federal Govern- 
ment over the Militia. 

References : Sources. An Address of Members of the House of Represen- 
tatives of the Congress of the United States: To their Constituents on the su6- 
ject of the VfAK with Great Britain (Boston, 1812); also in the Annals, 12 
Cong., I sess,, 2196-2221; Niles' Register, II, 309-315. The Senate of the 
Mass. Legislature, which was Republican, issued an Address to the People of 
the Commonwealth (Boston, 1812, 8°, 28 pagesj; also in Niles, H, 308, 309; 
in which they " say with assurance, that a deep and deadly design is formed 
against our happy Union." The House which was Federalist also issued An 
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Address to the People of Massachusetts (n. t. p., i8l2, 8°, 14 pages); also in 
Niles, II, 417-419. The Corresfondence between the Secretary of War, the 
Governor and United States military officers is given in the Annals, 12 Cong., 
2 sess., Appx., 1295-1304; Amer. State Papers, Military Affairs, I, 321-325, 
607-608, 610-614; -Senate Doc, 18 Cong, i sess., II, No. 43, 135, 137-139, 
142-164. All the important documents in connection with the Mass. claim 
are to be found in the above, and in Military Affairs, III, 8-10, 104-108; 
IV, 293-295 ; Resolves of Mass., 1828-31, 256-263; Cong. Debate, 1829-30, 
357-359. Generai REFERENCES: Adams, VI, 305, 309, 399-402; VIII, 
219-223, 272; Barry, Mass., Ill, 379-390; Dwight, Hartford Convention, 
233-275 ™ passim, 282-285; Hildreth, VI, 319-325. 372-374. 484-5°°. 531; 
McMaster, III, 543-546; IV, 231, 244-247; Schouler, II, 356,422-424; Von 
Hoist, I, 233-246, 259-260; Adams, New Eng. Federalism; Kent, Commen- 
taries (13th ed.), I, 263-265; Story (5th ed.), 11, 121-126; Winsor, Me- 
morial Hist, of Boston, III, 211-215, 303-311. 



28. Extracts from the Letter of Governor Strong of 
Massachusetts to Secretary of War Eustis. 

August 5, 1812. 

The following extracts, together with the Opinion of the Judges, present 
briefly the reasons for the refusal of Governor Strong to honor the call for the 
militia. The Governor's views are set forth more fully in his Speech to the 
General Court, October 14, 1812. (^Resolves of Mass., 1812-15, 75, 78; also 
extract in Dwight, 241-243.) The Federalist House in their Answer, ex- 
pressed their "unqualified approbation of the Governor's course." {^Ibid,, 82, 
83.) The Republican Senate, in their Answer, dissented from the opinions of 
the Governor, and declared that " the jealousy with which your Excellency 
regards the authority of the National Administration might suggest an appre- 
hension for the safety of the Union." (Ibid., 86-88.) 

* * * As an opinion generally prevailed, that the Governor 
had no authority to call the mihtia into actual service, unless one 
of the exigencies contemplated by the constitution exists/ I 
thought it expedient to call the council together, and, having laid 
before them your letter, and those I have received from General 
Dearborn, I requested their advice on the subject of them. 

The Council advised " that they were unable from a view of 
the Constitution of the United States, and the letters aforesaid, to 

' " Congress may provide for calling forth the militia to execute the laws of 
the Union, suppress insurrection, and repel invasion." 
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perceive that any exigency exists which can render it advisable to 
comply with the said requisition. But, as upon important ques ■ 
tions of law, and upon solemn occasions, the Governor and Coun- 
cil have authority to require the opinion of the Justices of the 
Supreme Judicial Court, it is advisable to request the opinion of 
the Supreme Court upon the following questions, viz. : 

" I St. Whether the commanders in chief of the militia of the 
several states have a right to determine, whether any of the exi- 
gencies contemplated by the constitution of the United States 
exist ; so as to require them to place the militia, or any part of 
it, in the service of the United States, at the request of the Presi- 
dent, to be commanded by him pursuant to acts of Congress?" 

" 2nd. Whether, when either of the exigencies exist, authoriz- 
ing the employing the mihtia in the service of the United States, 
the militia thus employed, can be lawfully commanded by any 
officer, but of the militia, except by the President of the United 
States?" 

I enclose a copy of the answer given by the judges to these 
questions. * * * I am fully disposed to afford all the aid to 
the measures of the national government which the constitution 
requires of me, but,J presume it will not be expected, or desired, 
that I shall fail in the duty which I owe to the people of this 
state, who have confided their interests to my care. 

[Senate Doc. 13 Cong. 3 sess. Report of Com. on Military Affairs, Feb. 
28, 1815, 34-38.] 

2g. Extract from the Opinion of the Judges of Massachu- 
setts on the Militia Question, 1812.' 

On the construction of the Federal and State constitutions must 
depend the answers to the several questions proposed. As the 
militia of the several states may be employed in the service of the 
United States, for the three specific purposes of executing the 
laws of the Union, of suppressing insurrections, and of repelling 
invasions, the opinion of the judges is requested, whether the 
Commanders-in-Chief of the militia of the several states have a 
right to determine whether any of the exigencies aforesaid exist, 
so as to require them to place the militia, or any part of it, in the 

' Signed by Judges Parsons, Sewall and Parker. 
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service of the United States, at the request of the President, to be 
commanded by him pursuant to acts of Congress. 

It is the opinion of the undersigned, that this right is vested in 
the Commanders-in-Chief of the militia of the several states. 

The Federal Constitution provides, that whenever either of 
these exigencies exist, the militia may be employed, pursuant to 
some act of Congress, in the service of the United States ; but no 
power is given, either to the President or to Congress, to deter- 
mine that either of the said exigencies do in fact exist. As this 
power is not delegated to the United States by the Federal Con- 
stitution, nor prohibited by it to the states, it is reserved to the 
states, respectively ; and from the nature of the power, it must be 
exercised by those with whom the states have respectively en- 
trusted the chief command of the militia. 

It is the duty of these commanders to execute this important 
trust, agreeably to the laws of their several states, respectively, 
without reference to the laws or officers of the United States, in 
all cases, except those specially provided in the Federal Constitu- 
tion. They must, therefore, determine whether either of the 
special cases exist, obliging them to relinquish the execution of 
this trust, and to render themselves and the militia subject to the 
command of the President. A different construction, giving to 
Congress the right to determine when these special cases exist, 
authorizing them to call forth the whole of the militia, and taking 
them from the Commanders-in-Chief of the several states, and 
subjecting them to the command of the President, would place all 
the militia, in effect, at the will of Congress, and produce a mili- 
tary consolidation of the states, without any constitutional remedy 
against the intentions of the people, when ratifying the Constitu- 
tion. Indeed, since passing the act of Congress of February 28, 
1795, chapter loi, vesting in the President the power of calling 
forth the militia when the exigencies mentioned in the Constitu- 
tion shall exist, if the President has the power of determining 
when those exigencies exist, the militia in the several states is, in 
effect, at his command, and subject to his control. 

No inconvenience can reasonably be presumed to result from 
the construction which vests in the Commanders in Chief of the 
militia, in the several states, the right of determining when the 
exigencies exist, obliging them to place the militia in the service 
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of the United States. These exigencies are of such a nature, that 
the existence of them can be easily ascertained by, or made known 
to, the Commanders in Chief of the militia ; and when ascertained, 
the public interest will produce prompt obedience to the acts of 
Congress. 

Another question proposed to the consideration of the judges, 
is, whether, when either of the exigencies exist, authorizing the 
employing of the militia in the service of the United States, the 
militia thus employed can be lawfully commanded by any officer 
not of the militia, except by the President of the United States ? 

* * * The officers of the militia are to be appointed by the 
states, and the President may exercise his command of the militia 
by officers of the militia, duly appointed ; but we know of no con- 
stitutional provision authorizing any officer of the army of the 
United States to command the militia, or authorizing any officer 
of the militia to tommand the army of the United States. The 
Congress may provide laws for the government of the miUtia when 
in actual service ; but to extend this power to placing them under 
the command of an officer not of the militia, except the President, 
would render nugatory the provision that the militia are to have 
officers appointed by the states. » * * 

[Senate Doc. 13 Cong. 3 sess. Report of Com. on Military Affairs, Feb. 
28, 181S, 38-42.] 



30. Report and Resolutions of Connecticut on the 
Militia Question. 

August 25, 1812. 

Upon the receipt of General Dearborn's requisition, Governor Griswold con- 
vened the Council, June 29, 1812. This body advised him not to comply with 
the requisition on grounds similar to those afterwards taken by the authorities 
of Massachusetts. Upon the renewal of the requisition by the Federal author- 
ities, Governor Griswold, on August 4, reconvened the Council, which body 
again recommended a non-compliance with the requisition, whereupon the 
Governor called the General Assembly in extra session on August 25, and in 
his message reviewed the situation. The General Assembly, on the same day, 
adopted a Report and Resolutions, esAxsxAs from which follow, and also a 
Declaration containing a justification of their action. In 1814 a similar con- 
troversy to that with Massachusetts arose between the State authorities and 
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the Federal administration over the commanding officer of the State militia, 
Avhen called into the Federal service. 

References: Text, Report of Committee, August 25, 1812, on that part of 
the Governor's Speech whieh relates to his correspondence ■with the Secretary 
of War. (New Haven, 181 2, 8°, 14 pages.) Also given in Niles, III, 22- 
25. Message of Governor Griswold, Special Session, with documents accom- 
panying the same. (New Haven, 1812, 8°, 22 pages); also given in Niles, 
III, 4, 5. The text of these and earlier messages of the Governor and action 
of Council are given in Dwight, Hartford Convention, 243—248, 259-267; 
Proclamation of August 6, 1812, announcing proceedings of Council is in 
Niles, II, 389. Report of committee of Legislatare on the conflict over the 
command of the militia, Oct., 1814, Niles, VII, sup., 106, 107. For Corres- 
pondence of the Governor and the Federal authorities, see Amer. State Papers, 
Military Affairs, I, 325, 326, 608, 614-621 ; Annals, 12 Cong., 2 Sess., Appx., 
1304-1310; Report of Com. on Military Affairs, Feb. 28, 1815, State Papers, 
13 Cong., 3 sess., 18-22, 55-80. For general references, see ante p. 56. 

The committee consider it as of the highest importance, that 
no ground should be taken, on this subject, but that which is 
strictly constitutional, and that, being taken, it should be main- 
tained at every hazard. 

It is very apparent that the claim set up by the administration 
of the government of the United States, is, that when a war has 
been declared to exist, between this and any foreign country, the 
militia of the several states are liable to be demanded, by the 
administration of the government of the United States, to enter 
their forts, and there remain, upon the presumption, that the 
enemy may invade the place or places, which they are ordered to 
garrison and defend. And that for this purpose, they may be 
ordered to any part of the United States. 

If then the militia can be constitutionally required to man the 
garrison of the United States, they may continue to be so re- 
quired, as long as the danger continues to exist ; and to become, 
for all the purposes of carrying on the war, within the United 
States, standing troops of the United States. And a declaration 
of war made by the administration of the government of the 
United States, and announced to the governors of the states, will 
substantially convert the militia of the states into such troops. 
Before it is agreed that the states have ceded such a power to the 
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United States the question ought to be examined with much at- 
tention. 

On the fullest deliberation, your committee are not able to dis- 
cover that the constitution of the United States justifies this claim. 

The people of this state were among the first to adopt that con- 
stitution. They have been among the most prompt to satisfy all 
its lawful demands, and to give facility to its fair operations — they 
have enjoyed the benefits resulting from the union of the states ; 
they have loved, and still love, and cherish that union, and will 
deeply regret, if any events shall occur to alienate their affection 
from it. They have a deep interest in its preservation, and are 
still disposed to yield a willing and prompt obedience to all the 
legitimate requirements of the constitution of the United States. 

But it must not be forgotten, that the state of Connecticut is a 
FREE SOVEREIGN and INDEPENDENT State j that the United States 
are a confederacy of states ; that we are a confederated and not a 
consolidated republic. The governor of this state is under a high 
and solemn obligation, " to maintain the lawful rights and privi- 
leges thereof, as a sovereign, free and independent state," as he is 
"to support the constitution of the United States" and the obliga- 
tion to support the latter, imposes an additional obligation to 
support the former. The building cannot stand, if the pillars 
upon which it rests, are impaired or destroyed. The same con- 
stitution, which delegates powers to the general government, in- 
hibits the exercise of powers, not delegated, and reserves those 
powers to the states respectively. The power to use the militia 
" to execute the laws, suppress insurrection and repel invasions," 
is granted to the general government. All other power over 
them is reserved to the states. And to add to their security, on 
the all important subject of their militia, the power of appointing 
their officers is expressly reserved. If then, the administration of 
the general government demand the militia, when neither of the 
exigencies provided for by the constitution have occurred, or to 
be used for purposes not contemplated by that instrument, it 
would be not only the heighth of injustice to the militia, to be 
ordered into the service of the United States, to do such duty, 
but a violation of the constitution and laws of this state, and of 
the United States. Once 'employed in the service of the United 
States, the miUtia would become subject to the articles of war. 
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and exposed to be punished with death, if they should leave a 
service, which by the constitution of their country, they are not 
bound to perform. 

From an attentive consideration of the constitution and laws of 
the United States, it is evident to the Committee, that the militia 
of the several states are to be employed by the United States, for 
the purpose only of performing special services, in cases where no 
other military force could be conveniently had or properly exer- 
cised ; and when those services are performed, they are to return 
to their several homes. The committee cannot believe, that it 
was ever intended that they should be liable, on demand of the 
president upon the governor of the state, to be ordered into the 
service of the United States, to assist in carrying on an offensive 
war. They can only be so employed, under an act of the legis- 
lature of the state, authorizing it. On the expediency of passing 
such a law, or adopting any measures which the war may render 
necessary, the committee do not consider it is as within their 
commission to decide. 

If congress, or the president of the United States shall apply to 
this state, to furnish troops to assist in carr)dng on the war, the 
request will doubtless meet with the attention which it will merit. 

The committee will only take the liberty to remark, that, should 
the manner in which the war is waged or prosecuted, induce the 
enemy to retaliate, by an actual invasion of any portion of our 
territory, or should we be threatened with invasion or attack from 
any enemies, the militia will always be prompt and zealous to de- 
fend their country. 

The government of this state, as it ever has been, so it will con- 
tinue to be, ready to comply with all constitutional requisitions of 
the general government. Faithful to itself and posterity, it will 
be faithful to the United States. 



31. Rhode Island and the Militia Question. 

October 6, 1812. 

The following extract from the message of Governor William Jones to the 
General Assembly, October 6, 1812, gives the opinion of the Council of War 
upon the call for the militia made by the Federal authorities. For text see 
Acls and Resolves of Rhode Island Qeneral As^embfy, October , 1812, 3-5; also 
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in JVi/a, III, 179, 180. The action of the Governor and Council was approved 
at the same session, Acts and Resolves, 34. The Correspondence of the Gov- 
ernor and the Federal authorities and other documents for the period 1812- 
14, is in Atner. State Papers, Military Affairs, I, 608, 621, 622; Report of 
Com. on Military Affairs, Feb. 28, 1815, 13 Cong., 3 sess., Senate Z»of., 80-85. 
For subsequent action of the State, see post. No. 38. 

[Upon the receipt of a letter from General Dearborn, on July 
21, requesting him to order certain of the militia into the service 
of the United States, Governor Jones says,] I was induced to 
convene a council of war, and take their opinion of the measures 
most proper to adopt under these circumstances : * * * On 
the question whether the militia of this State can be withdrawn 
from the authority thereof, except in particular cases provided 
for by the constitution of the United States, they are unanimously 
of opinion, that they could not. On the second question, viz., 
when the militia are called for by the President of the United 
States, who is to be the judge whether those exigencies provided 
for by the constitution of the United States, exist or not ? They 
were also unanimously of opinion that the executive of the State 
must, and of right ought to be judge. * * * 

It is very much to be regretted that there should exist a differ- 
ence of opinion between the President of the United States and 
the government of the individual States in any case, and particu- 
larly so as it respects the disposing of the detailed militia, when 
the nation is involved in war. Satisfied, however, that the prin- 
ciple adopted, and the course this State has pursued on that sub- 
ject is not only perfectly in agreement with the letter, but with 
the spirit of the Constitution of the United States, I conceive an 
adherence thereunto indispensable; but should this General 
Assembly think the course erroneous, there is now an opportunity 
to correct it. 



32. Vermont and the Militia Question. 
1813-1814. 

In 1813, Governor Martin Chittenden took a similar view of the constitu- 
tional relation of the state militia to the general government as that already 
adopted by the authorities of other New England States. In his speech to the 
Legislature, October 23, he outlined his position, as is given below. The 
majority of the Assembly adopted a report indorsing his views by a vote of 96 
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to 89, but 79 of the minority entered a protest on the Journal. (Assembly 
Journal, 1813, 137, 198.) By a Proclamation of November 10, the Governor 
commanded the recall of that portion of the militia which " has been ordered 
from our frontiers for the defence of a neighboring State, and has been placed 
under the command and at the disposal of an officer of the United States, out 
of the jurisdiction or control of the Executive of this State." The refusal of 
the troops to obey his orders, and the arrest of his representative, was followed 
by the introduction of a resolution in Congress instructing the prosecution of 
the Governor for treason. {Annals of Cong., 1813-14, I, 859-861.) A 
counter resolution was presented in the Legislature of Massachusetts pledging 
the support of the State to the Governor and people of Vermont in their efforts 
to maintain their constitutional rights. (JFour. of the House of Rep. of Mass, 
(MS.), Jan. 14, 1814, No. 34, 173.) This led the Legislature of New Jersey, 
February 12, 1814, to adopt the following resolution: "Resolved, That the 
Legislature regards, with contempt and abhorrence, the ravings of an infur- 
iated faction, either as issuing from a legislative body, a maniac governor, or 
discontented or ambitious demagogues; that the friends of our country and 
government may rest assured, the people of this State will meet internal insur- 
ection with the same promptitude they vrill the invasion of a cruel, vindictive 
and savage foe." (Niles' Register, VI, II.) The Legislature of Pennsyl- 
vania, March 10, 1814, also adopted a Report and Resolutions condemning the 
action of the Governor and disapproving the proposed resolutions of Massa- 
chusetts as " evidently intended to intimidate " and " accompanied by a 
threat," and " calculated to add to the calamities of the war — the horrors of a 
civil war," and finally resolving " that they view with the utmost concern and 
disapprobation every attempt to screen from just punishment any individual or 
individuals, however elevated by station, who may violate the Constitution or 
laws of the United States, or who may directly adhere to or afford aid or com- 
fort to the enemies of our beloved country." (Amer. State Papers, Misc., II, 
238, 239.) When the question of the command of the militia was raised in 
1814, the Council of Vermont, when consulted by the Governor, unanimously 
resolved, October 28, 1814, that the "militia are to be commanded by officers 
appointed by the State, or by the President in person." 

References : Text of Governor's Speech, is in Records of the Governor and 
Council of the State of Vermont, VI, 420; Proclamation of Nov. lo, 1813, 
Ibid., 492; Reply of the Militia, Ibid., 493, 494; Report and Resolves of the 
Council, Oct. 28, 1814, Ibid, 80, 85, 89, 92. The above documents are also in 
mies, V, 181, 212, 230, 264, 423; VII, Sup. 99-105. See also, Adams, VII, 
366, 367; VIII, 222; Hildreth, VI, 452, 453, 468; McMaster, IV, 226, 227. 

Extract from Governor Chittenden's Speech. October 

23, 1813. 
The importance of the subject of the militia will not fail to 
claim your deliberate consideration. I have always considered 
this force peculiarly adapted and exclusively assigned for the ser- 
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vice and protection of the respective States ; excepting in cases 
provided for by the national constitution, viz., to execute the laws 
of the Union, suppress insurrection, and repel invasions. It never 
could have been contemplated by the framers of our excellent 
constitution, who, it appears, in the most cautious manner, guarded 
the sovereignty of the States, or by the States, who adopted it, 
that the whole body of the militia were, by any kind of magic, at 
once to be transformed into a regular army for the purpose of 
foreign conquest ; and it is to be regretted, that a construction 
should have been given to the constitution, so peculiarly burden- 
some and oppressive to that important class of our fellow citizens. 



'T^j,- Massachusetts on the Extension of Territoria] 
Limits. 

June 16, 1813. 

The tpring election of 1813 resulted in the Federalists securing control of 
both branches of the General Court, as well as in the re-election of Governor 
Strong. The Governor in his Speech referred to territorial extension {Re- 
solves of Mass. (1812-15), 231) and the House in its Answer considered the 
effect of extension on the future influence of New England. (^Ibid., 238, 239.) 
Josiah Quincy, who had opposed the admission of Louisiana, in a strong state 
rights speech in Congress January 14, 1811, had declined a re-election to that 
body, but accepted a seat in the State Senate, and at once took the lead in 
opposing the policy of the Federal Government. He was Chairman of the 
Committee that drew up the Report and Resolutions relative to the extension 
of Territory, extracts from which follow. A Remonstrance against the war, 
June 15, 1813, also contained a protest against the extension of territory. 

References : The text of the Report and Resolutions is given in Resolves of 
Mass. (1812-15), 3'0-3'8; also in Niles, IV, 285-287. For the Remon- 
strance against the war, see Resolves of Mass., 338, 339; also in Amer. State 
Papers, Misc., II, 210-214; and in Niles, IV, 297-301 ; the Protest of the 
Minority is also included in last two references. Quincy's speech in Con- 
gress, cf. Annals, II Cong., Ill, 523-542; Johnston, Amer. Orations (ed. 
1897), I, 180-204; Edmund Quincy, Z«/i 0/ y««aA Quincy, 20^-2iS. For 
letter of Pickering on the resolutions, cf. fiiil., 323, 324. General references : 
Of especial value, Quincy's Quincy, chs. XII, XIII; Adams, V, 325, 326; 
VII, 64-66; Barry, Mass., Ill, 398, 399; Hildreth, VI, 226-228, 426-429; 
McMaster, III, 376-378; IV, 211-213; V, 408-411; Schouler, II, 314, 315, 
420-422; Von Hoist, I, 250-252. 

The question touching the admission, into the Union, of states. 
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created in territories, lying without the ancient limits of the United 
States, has been considered, by your Committee, in relation to 
constitutional principles and political consequences. By an Act 
of the Congress of the United States, passed the 8th day of April, 
i8i2, entitled "an Act for the admission of the State of Louisiana 
into the Union and to extend the laws of the United States to the 
said State," the said State of Louisiana was admitted into the 
Union on an equal footing with the other States. This act was, 
in the opinion of your Committee, a manifest usurpation, by the 
Congress of the United States, of a power not granted to that 
body by the federal constitution. The State of Louisiana was 
formed, in countries situated beyond the limits of the old United 
States; according as those limits were established by the treaty of 
Paris, commonly called the Treaty of Peace, in the year 1 783 ; 
and as they existed, at the time of the formation and adoption of 
the federal constitution. And the position which your Commit- 
tee undertake to maintain is this, that the Constitution of the 
United States did not invest Congress with the power to admit 
into the Union, States created in territories not included within 
the limits of the United States; as they existed, at the peace of 
1 783, and at the formation and adoption of the Constitution. 

Now the State of Louisiana lies without those limits ; and on 
this distinction the whole question of constitutional right depends. 
The power, assumed by Congress, in passing this act for the 
admission of Louisiana, if acquiesced in, is plainly a power to 
admit new States into this Union, at their discretion, without 
limit of place or country. Not only new States may be carved, at 
will, out of the boundless regions of Louisiana, but the whole ex- 
tent of South America, indeed of the globe, is a sphere, within 
which it may operate without check or control, and with no other 
limit than such as Congress may choose to impose on its own dis- 
cretion. [Here follows a detailed examination of the Constitution 
in refutation of the constitutionality of annexation and admission 
of new States.] 

Now it is very apparent to your Committee, that the power to 
admit States, created in territories, beyond the limits of the old 
United States is one of the most critical and important, whether 
we consider its nature, or its consequences. It is, in truth, noth- 
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ing less than the power to create in foreign countries, new politi- 
cal sovereignties, and to divest the old United States of a propor- 
tion of their political sovereignty, in favor of such foreigner. It 
is a power, which, in the opinion of your Committee, no wise peo- 
ple ever would have delegated, and which, they are persuaded, 
the people of the United States, and certainly, the people of 
Massachusetts, never did delegate. The proportion of the politi- 
cal weight of each foreign State, composing this union, depends 
upon the number of the States, which have a voice under the 
compact. This number, the Constitution permits Congress to 
multiply, at pleasure, within the limits of the original States, 
observing, only, the expressed limitations, in the Constitution. To 
pass these limitations and admit States, beyond the ancient 
boundaries, is, in the opinion of your Committee, an usurpation, 
as dangerous as it is manifest, inasmuch as these exterior States, 
after being admitted on an equal footing with the original States, 
may, and as they multiply, certainly will become, in fact, the 
arbiters of the destinies of the nation ; by availing themselves of 
the contrariety of interests and views which in such a confederacy 
of States necessarily arise, they hold the balance among the re- 
spective parties and govern the States, constitutionally composing 
the Union, by throwing their weight into whatever scale is most 
conformable to the ambition or projects of such foreign States. 

Your Committee cannot, therefore, but look with extreme 
regret and reprobation upon the admission of the territory of 
Louisiana to an equal footing with the original and constitution- 
ally admitted States ; and they cannot but consider the principle, 
asserted by this admission, as an usurpation of power, portending 
the most serious consequences to the perpetuation of this Union 
and the liberties of the American people.' 

Although the character of this usurpation and its ultimate con- 
sequences ought, naturally, to excite an extreme degree of alarm 
in this quarter of the country, as it indicates that new and uncon- 
stitutional arbiters, remote from our interests and ignorant of 
them, are admitted into the Union, yet the nature of the remedy 
is, in the opinion of your Committee, a subject of much more 
difficulty than the certainty of the mischief. 

' For action of Massachusetts in 1804 and 1809 in consequence of the an- 
nexation of Louisiana, see ante, 27, and note. 



24 STATE DOCUMENTS [68 

Nevertheless, in the opinion of your Committee, the Legislature 
of Massachusetts owe it to themselves, to the people of this State 
and to future generations, to make an open and distinct avowal of 
their sentiments upon this topick, to the end that no sanction may 
appear to be derived from their silence ; and also that other 
States may be led to consider this intrusion of a foreign State into 
our confederacy, under this usurped authority, in a constitutional 
point of view as well as in its consequences, and that, thereby, a 
concurrence of sentiment and a coincidence of councils may 
result ; whence alone can be hoped a termination of this usurp- 
ation, and of the evils, which are, apparently, about to flow 
from it. 

Your Committee, therefore, propose for the adoption of the 
Legislature, the following resolutions : — 

Resolved, As the sense of this Legislature, that the admission 
into the Union of States created in countries not comprehended 
within the original limits of the United States, is not authorized 
by the letter or the spirit of the federal Constitution. 

Resolved, That it is the interest and duty of the people of 
Massachusetts, to oppose the admission of such States into the 
Union, as a measure tending to the dissolution of the confederacy. 

Resolved, That the Act passed the eighth day of April, 1812, 
entitled " an Act for the admission of the State of Louisiana into 
the Union and to extend the laws of the United States to the said 
State," is, in the opinion of this Legislature, a violation of the 
Constitution of the United States ; and that the Senators of this 
State, in Congress, be instructed, and the Representatives thereof 
requested, to use their utmost endeavors to obtain a repeal of the 
same. 

Resolved, That the Secretary of this Commonwealth be directed 
to transmit a copy of these Resolutions to each of the Senators 
and Representatives of this Commonwealth, in the Congress of 
the United States. 

[Resolves of Massachusetts (1813), 310-318. Boston, 1813.] 
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34. The General Court of Massachusetts on the 
Embargo. 

February 2Z, 1814. 

Instead of heeding the Remonstrance of Massachusetts of June 15, 1813, 

the administration not only continued its previous policy towards the New 

England States, but added a new grievance through the enactment of a new 

and very stringent embargo law, December 17, 1813, {U. S. Stat, at Large, 

III, 88-93) which, it was charged, was aimed directly at New England. Upon 
the assembling of the General Court of Massachusetts at the opening of the 
year 1814, memorials and remonstrances from 38 towns poured in upon that 
body, as had been the case at the time of the embargo of 1808-09 (Cf. ante, 
26-36), denouncing the war and praying for relief from the unbearable re- 
strictions placed upon commerce {Jour, of the House of Rep. (MS.), May, 
1813 to Feb., 1814, 174, 251, 260, 293). These were referred to a Joint 
Committee for consideration. On February 18 the Committee presented their 
report. It is sometimes known as " Lloyd's Report," from Wm. Lloyd, the 
Chairman of the Committee. The Report and Resolutions, extracts from 
which follow, were adopted by the House on the same day by a vote of 1 78 
yeas to 43 nays (^Ibid., 348) . It was debated in the Senate and finally passed, 
February 22, by a vote of 2T,yeas to 8 nays {Jour, of the Senate (MS.), May, 
1813 to Feb., 1814, 372, 386, 391). In compliance with the last of these re- 
solves Governor Strong submitted these Resolutions, May 30. 1814, to the 
newly elected General Court, but the embargo and non-importation laws hav- 
ing been repealed the legislature refirained for the time being from calling the 
proposed convention. For subsequent action, see post, Nos. 36 and 37. 

References : The text, printed by order of the Legislature, February 28, 
1814, is in Legislative Documents, 1807-14, No. 19, 381-392; also in A'iles, 
VI, 4-8. Governor's Speech and Replies of House and Senate, Resolves of 
Mass., May 30, 1814; Niks, VI, 250, 251, 273-275; Adams, VIII, 1-15; 
Barry, Mass., Ill, 401, 402; Hildreth, VI, 455, 456, 465-476, 484; McMaster, 

IV, 222-229; V, 411; Von Hoist, I, 253-255. 

##**#* -j-ijg people, in their numerous memorials from 
all quarters of the commonwealth, appear to despair of obtaining 
redress from that government, which was established " To Pro- 
mote THE General Welfare." They see that the voice of the 
New England States, whose interests are common, is lost in the 
national Councils, and that the spirit of accommodation and 
regard to mutual safety and advantage, which produced the con- 
stitution and governed its early administration, have been sacri- 
ficed to the bitterness of party, and to the aggrandizement of one 
section of the union, at the expense of another. 

3|s tT^ tipr If; tf; ^ T^ T^ "flC 
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Various are the forms in which these sentiments and feelings 
have been expressed to the legislature ; but the tone and spirit, 
in all, are the same. They all discover an ardent attachment to 
the Union of these States, as the true source of security and hap- 
piness to all, and a reverence for the national constitution, as 
calculated in its spirit and principles to insure that Union, and 
establish that happiness : but they are all stamped with the 
melancholy conviction that the basis of that Union has been de- 
stroyed by a practical neglect of its principles; and that the 
durability of that Constitution has been endangered by a perver- 
sion and abuse of its powers. 

The memorialists have then enumerated the causes which have 
brought them to this unhappy conviction. They have seen a 
power grow up in the southern and western sections of the Union, 
by the admission and multiplication of states, not contemplated 
by the parties to the constitution, and not warranted by its prin- 
ciples ; and they foresee an almost infinite progression in this 
system of creation, ■ which threatens eventually to reduce the 
voice of New England, once powerful and effectual in the 
national councils, to the feeble expression of colonial complaints, 
unattended to and disregarded. 

[Here follows an enumeration of the other acts of the Federal 
Government inimical to New England, from the laying of the 
embargo to the prohibition of " their shore fishery and coasting 
trade" "by an act more unfeeling and odious than the Boston 
port bill, which aroused the colonies into independence."] 

This act is denounced by all the memorialists in the warmest 
and most energetic language as a gross and palpable violation of 
the principles of the Constitution; and they express decidedly 
their opinion, that it cannot be submitted to without a pusillani- 
mous surrender of those rights and liberties, which their ancestors 
brought to these shores, which they fought and bled to maintain, 
and which we, their descendents, ought to be ready to defend, 
at the same expense and hazard, or forfeit the character of free- 
men. 

With such a display of grievances, sufferings, and apprehensions 
before them, couched in terms of affecting eloquence, and breath- 
ing a spirit of firmness and resolution to procure by some means 
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competent relief, your Committee cannot but be forcibly im- 
pressed. They believe in the existence of those grievances, and 
in the cause to which they have been ascribed. They believe 
that this war, so fertile in calamities, and so threatening in its 
consequences, has been waged with the worst possible views and 
carried on in the worst possible manner; forming a union of 
wickedness and weakness, which defies for a parallel the annals 
of the world. We believe, also, that its worst effects are yet to 
come ; that loan upon loan, tax upon tax, and exaction upon 
exaction, must be imposed, until the comforts of the present, and 
the hopes of the rising generation are destroyed. An impover- 
ished people wUl be an enslaved People. An army of sixty 
thousand men, become veteran by the time the war is ended, 
may be the instrument, as in former times, of destroying even the 
forms of Liberty ; and will be as easy to establish a President for 
life, by their arms, as it has been for four years by intrigue. We 
tremble for the liberties of our Country ! We think it the duty 
of the present generation, to stand between the next and 
despotism. 

The Committee are of opinion that the late act laying an 
Embargo is unconstitutional, and void in divers of its provisions ; 
not upon the narrow ground that the constitution has expressly 
prohibited such acts, but upon the more broad and liberal 
ground that the People never gave a power to Congress to enact 
them. 

A direct prohibition would have weakened the argument against 
them, because it would have indicated an apprehension, that such 
power might be usurped. 

A power to regulate Commerce is abused, when employed to 
destroy it ; and a manifest and voluntary abuse of power sanctions 
the right of resistance, as much as a direct and palpable usurpa- 
tion. The sovereignty reserved to- the States, was reserved to 
protect the Citizens from acts of violence by the United States, 
as well as for purposes of domestic regulation. We spurn the 
idea that the free, sovereign and independent State of Massa- 
chusetts is reduced to a mere municipal corporation, without 
power to protect its people, and to defend them from oppression, 
from whatever quarter it comes. Whenever the national com- 
pact is violated, and the citizens of this state are oppressed by 
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cruel and unauthorized laws, this legislature is bound to interpose' 
its power, and wrest from the oppressor his victim. 

This is the spirit of our Union, and thus has it been explained 
by the very man, who now sets at defiance all the principles of 
his early political life. 

The question, then, is not a question of power or right with 
this legislature, but of time and expediency. The committee 
have deemed it to be their duty to stifle their feelings of indigna- 
tion at the strides of despotism, which are visible under the guise 
of liberty, and the forms of Law, that they may dispassionately 
consider the various modes of relief, which have been suggested 
by some, or all of the memorialists, and report to the legislature 
the result of their deliberations. Three courses have been sug- 
gested by the memorialists. 

1. That the legislature should remonstrate to Congress against 
the general course of its measures, and particularly against the 
embargo act. 

2. That laws should be passed, tending directly to secure the 
Citizens of this Commonwealth in their persons, and property, 
and rights, and providing punishments for all such as should 
violate them. 

3. That delegates should immediately be appointed by the 
Legislature to meet Delegates from such other States as shall 
elect any, for the purpose of devising proper measures to procure 
the united efforts of the commercial States, to obtain such amend- 
ments or explanations of the Constitution, as will secure them 
from future evils. 

With respect to the first, the committee cannot recommend it. 

It has been again, and again, resorted to, and with no other 
effect than to increase the evils complained of; and to subject to 
unjust reproaches and insinuations, a body, which ought never to 
be a suppliant to any power on earth. 

With respect to the second, as far as it relates to acts of 
violence in the seizure of persons and property on land, without 
the formalities required by the constitution of this State, we be- 

' A transcript from the Virginia Resolutions of 1 798. Already by Act of 
Feb. 7, 1814, Massachusetts had prohibited the use of State jails for United 
States prisoners committed other than by judicial authority. Hildreth, VI, 
469. 
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lieve that the provisions of our state and national constitutions, as 
well as the great principles of the common law are so plain, that 
no act of this Legislature can afford any additional security. 
And as to the prohibition of our fisheries and coasting trade, the 
Committee cannot, at this distressing juncture, recommend a 
remedy to be relied on so inadequate as would be afforded by 
the enaction of penal laws. 

On the subject of a convention, the committee observe, that 
they entertain no doubt of the right of the Legislature to invite 
other states to a convention, and to join it themselves, for the 
great purposes of consulting for the general good, and of procur- 
ing amendments to the constitution, whenever they find that the 
practical construction given to it by the rulers, for the time 
being, is contrary to its true spirit and injurious to their immedi- 
ate constituents. We know of no surer or better way to prevent 
that hostility to the Union, the result of oppression, which will 
eventually terminate in its downfall, than for the Wise and Good, 
of those States, which deem themselves oppressed, to assemble 
with delegated authority, and to propose, urge, and even insist 
upon such explicit declarations of power, or restriction, as will 
prevent the most hardy from any future attempts to oppress, 
under the color of the constitution. This was the mode pro- 
posed by Mr. Madison in answer to objections made, as to the 
tendency of the general Government, to usurp upon that of the 
States. And though he at a former period led the Legislature of 
Virginia into an opposition, without any justifiable cause ; yet it 
may be supposed that he and all others who understand the prin- 
ciples of our concurrent Sovereignty, will acknowledge the fitness 
and propriety of their asserting rights, which no people can ever 
relinquish. 

But although the Committee are convinced of the right, and 
think the Legislature ought to vindicate it, of acting in concert 
with other States, in order to produce a powerful, and if possible 
an irresistable claim for such alterations, as will tend to preserve 
the Union, and restore violated privileges, yet they have con- 
sidered that there are reasons which render it inexpedient at the 
present moment to exercise this power. Some of these reasons 
your Committee would suggest, that the memorialists may know 
that their pressing appeals are not postponed from any insensibil- 
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ity to them on the part of the Legislature. The Committee 
would here express their hope that the people of this Common- 
wealth, injured and oppressed as they have been, will as far as 
possible restrain their feelings of indignation, and patiently wait 
for the effectual interposition of the State Government for their 
relief; and the Committee doubt not that the real friends of 
peace will continue conscientiously to refrain from affording any 
voluntary aid or encouragement of this most disastrous war. 

The Committee entertain no doubt that the sentiments and 
feelings expressed in the numerous memorials and remonstrances, 
which have been committed to them, are the genuine voice of a 
vast majority of the Citizens of this Commonwealth. But the 
Representatives who are soon to be returned for the next General 
Court, will come from the People, still more fully possessed of 
their views and wishes as to the all-important subject of obtain- 
ing, by further compact engrafted into the present constitution, a 
permanent security against future abuse of power ; and of seek- 
ing effectual redress for the grievances and oppressions now 
endured. They will also assemble, better acquainted with the 
wishes and disposition of other States, suffering alike with this, to 
act in co-operation for these essential objects. In addition to 
this, some among our constituents indulge a hope of success from 
the negociation recently entered, into for the professed purpose of 
restoring peace to our distracted and divided country. 

The return of peace would undoubtedly relieve the people from 
many of the burthens which they now suffer ; but it is not to be 
forgotten, how the war was produced, how it has been conducted, 
how long its baleful consequences will continue, and how easily 
such evils may be again brought upon us, unless an effectual 
security be provided. Without war, experience has shown us, 
our commerce may be destroyed. Indeed there is now little 
hope that it will ever be restored, unless the people of Massa- 
chusetts and the other commercial States shall exert their united 
efforts in bringing back the constitution to its first principles. 

Under these impressions the Committee beg leave to conclude 
by recommending the adoption of the following Resolutions. All 
which is respectfully submitted. 

Resolved, That " the act laymg an embargo on all Ships and 



75] MASSACHUSETTS ON THE EMBARGO 31 

vessels in the Ports and harbors of the United States," passed by 
the Congress of the United States on the 16th day of December, 
1813, contains provisions not warranted by the Constitution of 
the United States, and violating the rights of the People of this 
Commonwealth. 

Resolved, That the Inhabitants of the State of Massachusetts, 
have enjoyed, from its earliest settlement, the right of navigatmg 
from Port to Port within its limits and of fishing on its coasts ; 
that the free exercise and enjoyment of these Rights are essential 
to the comfort and subsistence of a numerous class of its citizens ; 
that the power of prohibiting to its Citizens the exercise of these 
rights was never delegated to the general government, and that 
all Laws passed by that Government, intended to have such an 
effect, are therefore unconstitutional and void. 

Resolved, That the people of this commonwealth, " have a right 
to be secure from all unreasonable searches and seizures of their 
Persons, Houses, Papers, and all their Possessions ;" that all Laws 
rendering liable to seizure the property of a Citizen at the dis- 
cretion of an Individual, without warrant from a Magistrate, issued 
on a complaint, supported on oath or affirmation, under the pre- 
tence that such property is " apparently on its way towards the 
territory of a foreign nation or the vicinity thereof," are arbitrary 
in their nature, tyrannical in their, exercise, and subversive of the 
first principles of civil hberty. 

Resolved, That the People of this Commonwealth, " have a right 
to be protected in the enjoyment of life, liberty, and property, ac- 
cording to standing Laws ;" and that all attempts to prohibit them 
in the enjoyment of this right by agents acting under Executive 
Instructions only, and armed with military force, are destructive 
of their freedom and altogether repugnant to the Constitution. 

Resolved, That as the well grounded complaints of the People 
constitute a continued claim upon the Government, until their 
grievances are redressed, the several memorials and remonstrances 
referred to the Committee aforesaid be delivered to His Ex- 
cellency the Governor, with a request that he or his successor in 
office would cause the same to be laid before the next General 
Court at an early day in their first Session. 

[From manuscript in Mass. Archives.'] 

' I am indebted to Miss L. House, Fellow in American History, University 
of Pennsylvania, for verifying the above text. 
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;^^. Connecticut on the Conscription Bill. 

October Session, 1S14. 

Owing to the exigencies of the war, the administration in the fall of 1814 
proposed the adoption of a conscription scheme, which was characterized by 
the oposition as grievously oppressive and unconstitutional. A bill, based 
upon the plan drawn by the Secretary of War, was introduced in Congress, 
and while stiU pending in the House of Representatives, the Legislature of 
Connecticut passed the following threatening resolutions. The conscription 
bill failed, but Congress adopted the Bill in regard to the Enlistment of 
Minors, December 10, 1814. (J7. S. Stat, at Large, III, 146, 147.) In con- 
sequence of this act the Connecticut Legislature at the special session in Jan- 
uary, 1815, passed An Act to secure the rights of Parents, Masters and Guar- 
dians, declaring the aforesaid act of Congress " repugnant to the spirit of the 
constitution of the United States, and an unauthorized interference with the 
laws and rights of this State,'' and requiring judges to discharge on habeas 
corpus all minors enlisted without the consent of their parents or guardians, 
subjecting to fine and imprisonment any person concerned in such enlistment 
who should remove any such minor out of the State. (^Public Statute Law of 
Connecticut, Bk. II, ch. IV, 189, 190.) A similar law was enacted by Massa- 
chusetts, Februarj' 27, 1815. {Laws of Mass., 1812-15, 640, 641.) 

References : The text is found in the Connecticut Courant, Hartford, No- 
vember 15, 1814; also in Niks, VII, Sup. 107, 108; Dwight, 336, 337. For 
general account, see Adams, VIII, 265-280; Dwight, 309-337; Hildredth, 
VI, 529-534; 554; McMaster, IV, 240-246; V, 412. 



And whereas the principles of the plan and bill aforesaid, are, 
in the opinion of this assembly, not only intolerably burdensome 
and oppressive, but utterly subversive of the rights and liberties 
of the people of this state, and the freedom, sovereignty, and in- 
dependence of the same, and inconsistent with the principles of 
the constitution of the United States. 

And whereas it will become the imperious duty of the legisla- 
ture of this state to exert themselves to ward off a blow so fatal to 
the liberties of a free people — 

Resolved by this Assembly, That in case the plan and bill afore- 
said, or any other bill on that subject, containing the principles 
aforesaid, shall be adopted, and assume the form of an act of 
Congress, the Governor of this state is hereby requested forthwith 
to convoke the General Assembly ; and, to avoid delay, he is 
hereby authorized and requested to issue his proclamation, re- 
quiring the attendance of the members thereof at such time and 
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place as he may appoint, to the end that opportunity may be 
given to consider what measures may be adopted to secure and 
preserve the rights and liberties of the people of this state, and 
the freedom, sovereignty and independence of the same. 



Massachusetts and the Call of the Hartford 
Convention. 

October, 1814. 

During the summer of 1814 New England, which hitherto had been spared 
by the British, was threatened with a general invasion, and the enemy actually 
occupied a portion of the Maine coast. The Federal Government still left 
New England to defend herself, and withheld supplies for the maintenance 
of the militia. In this crisis, Governor Strong, of Massachusetts, assembled 
the General Court in Special Session, October 5, 18 14. That body acted 
promptly, passing an act authorizing the raising of a military corps of ten 
thousand men for the defence of the State (^Laws of Mass., 1812-15, 575- 
578), and adopting the Report and Resolutions of its Committee, recom- 
mending the assembling of a Convention of Delegates of the New England 
States, thus acting on the suggestion first proposed by the Joint Committee in 
their Report in the preceding February. (Cf. Ante, No. 34.) The minority 
in both the Senate and the House filed protests. Extracts from the Report 
and the Call for the Convention to be held in Hartford, December 15, 1 8 14, 
follow. 

References: Sources. The texts are in Resolves of Mass., 1814, 567-571; 
also in Niles, VII, 149-153; the Circular Letter is in Dwight, 342, 343. For 
other documents including the Protests of the Minority of the Senate and of 
the House, cf. Niles, VII, 113, 114, 148-155, 180, 181. Report and Resolu- 
tion of the General Assembly of Connecticut appointing seven delegates to 
the Convention is in Dwight, 344-350; also in Niles, VII, 164, 165. In the 
Connecticut Historical Society there are two contemporary prints of the 
same; the one. To the Honorable the General Assembly, now in Session. 
Large folio, broadside. (New Haven: Hudson and Woodward, 1814), at- 
tested in ink by Thomas Day, Secretary of State; the other, Refort \ Of the 
Committee \ To whom was referred His \ Excellency's Speech, etc. | Hudson 
& Woodward, Printers, | Church Street, New Haven.' | Octavo, pp. 8. 
The text of the report and resolutions of Rhode- Island, which follow, are also 
found in Niles, VII, 180, 181. The report adopted by the Vermont Legisla- 
ture, although Federalist, that it was inexpedient to accept the invitation, is 
given in Assembly fournal of 1814, 76, 84, 129; Records of Governor and 
Council, VI, 94, 463. Letter of Madison, on conduct of New England 

^ I am indebted to Mr. Albert C. Bates, Librarian, for these references. 
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States, Nov. 25, 1814, Works, II, 593. General references: Adams, VIII, 
222-228; Dwight, 337-351; Hildreth, VI, 531-535; McMaster, IV, 246- 
248; Schouler, II, 424, 425 ; Von Hoist, 258-262. 

36. Extracts from the Report of the Committee of the 
General Court of Massachusetts, October 15, 1814. 

[After reviewing the policy of the Federal Government toward 
the New England States, the report concludes :] 

It is, therefore, with great concern that your Committee are 
obliged to declare their conviction that the Constitution of the 
United States, under the administration of the persons in power, 
has failed to secure to this Commonwealth, and as they believe, 
to the eastern section of this union, those equal rights and bene- 
fits which were the great objects of its formation, and which they 
cannot relinquish without ruin to themselves and posterity. 
These grievances justify and require vigorous, persevering and 
peaceable exertions, to unite those who realize the sufferings, and 
foresee the dangers of the country, in some system of measures, 
to obtain relief, for which the ordinary mode of procuring amend- 
ments to the constitution, affords no reasonable expectation, in 
season to prevent the completion of its ruin. The people, how- 
ever, possess the means of certain redress ; and when their safety, 
which is the supreme law, is in question, these means should be 
promptly applied. The framers of the constitution made pro- 
vision to amend defects, which were known to be incident to 
every human institution; and the provision itself was not less 
liable to be found defective upon experiment, than other parts of 
the instrument. When this deficiency becomes apparent, po 
reason can preclude the right of the whole people, who were 
parties to it, to adopt another ; and it is not a presumptuous ex- 
pectation, that a spirit of equity and justice, enlightened by ex- 
perience, would enable them to reconcile conflicting interests 
and obviate the principal causes of those dissentions, which unfit 
government for a state of peace and of war ; and so to amend 
the constitution, as to give vigor and duration to the union of the 
States. But as a proposition for such a convention from a single 
State, would, probably, be unsuccessful, and our dangers admit not 
of delay, it is recommended by the Committee, that in the first 
instance, a conference should be invited between those States, the 
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affinity of whose interests is closest, and whose habits of inter- 
course, from their local situation and other causes, are most fre- 
quent, to the end, that, by a comparison of their sentiments and 
views, some mode of defence, suited to the circumstances and 
exigencies of those States, and measures for accelerating the 
return of public prosperity, may be devised ; and also to enable 
the delegates from those States, should they deem it expedient, 
to lay the foundation for a radical reform in the national com- 
pact, by inviting to a further convention, a deputation from all the 
States in the union. They therefore report the following Re- 
solves, which are submitted : 

Resolved, That twelve persons be appointed, as Delegates from 
this Commonwealth, to meet and confer with Delegates from the 
other States of New England, or any of them, upon the subjects 
of their public grievances and concerns, and upon the best means 
of preserving our resources and of defence against the enemy, 
and to advise and suggest for adoption by those respective 
States, such measures as they may deem expedient ; and also to 
take measures, if they shall think proper, for procuring a conven- 
tion of Delegates from all the United States, in order to revise 
the Constitution thereof, and more effectually to secure the sup- 
port and attachment of all the people, by placing all upon the 
basis of fair representation. 

\_Resolves of Massachusetts, 1814, 567-569. Boston, 1814.] 

37. Call of the Convention. 

Circular Letter to the Governors of the New England States on a 

Convention to be holden at Hartford, which his Excellency the 

Governor is requested to transmit. 

17th October, 1814. 

Sir, 

Your Excellency will herewith receive certain resolutions of 
the Legislature of Massachusetts, which you are respectfully re- 
quested to take the earliest occasion to lay before the Legislature 
of your State, together with this letter, which is intended as an 
invitation to them to appoint Delegates, if they shall deem it 
expedient, to meet such others as may be appointed by this and 
other States at the time and place expressed in these resolutions. 
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The general objects of the proposed conference are first, to 
deliberate upon the dangers to which the Eastern section of the 
Union is exposed by the course of the war, and which there is 
too much reason to believe will thicken round them in its pro- 
gress, and to devise, if practicable, means of security and defence, 
which may be consistent with the preservation of their resources 
from total ruin and adapted to their local situation, mutual rela- 
tions and habits, and not repugnant to their obligations as mem- 
bers of the Union. 

When convened for this object, which admits not of delay, it 
seems also expedient to submit to their consideration, the en- 
quiry, whether the interests of these States demand that perse- 
vering endeavours be used by each of them to procure such 
amendments to be affected in the national constitution as may 
secure to them equal advantages ; and whether, if in their judg- 
ment, this should be deemed impracticable under the existing 
provisions for amending that instrument, an experiment may be 
made without disadvantage to the nation, for obtaining a Conven- 
tion from all the States in the Union, or such of them as may 
approve of the measure, with a view to obtain such amendment. 

It cannot be necessary to anticipate objections to the measure 
which may arise from jealousy or fear. This Legislature is con- 
tent, for its justification to repose upon the purity of its own 
motives, and upon the known attachment of its constituents to 
the national union, and to the rights and independence of their 
country.' 

Read and accepted in both Houses, and thereupon 

Resolved, That his Excellency the Governor be requested to 
transmit letters of the foregoing form, signed by the President 
of the Senate and Speaker of the House of Representatives, to 
the several Governors of the States of New Hampshire, Rhode 
Island, Connecticut, and Vermont, and also a copy of the reso- 
lutions to which it refers, with a request that the same may be 
laid before the Legislatures of their several States. 

\_Resolves of Massachusetts, 1814, 570, 571.] 
' Signed by the President of the Senate and Speaker oi the House. 
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38. Report and Resolutions of the Legislature of 
Rhode Island. 

November 5, 1814. 
The Legislature and the whole people of this State already but 
too well know how frequently and fruitlessly they have petitioned 
the Federal Government for some portion of those means of 
defence for which we have paid so dearly, and to which, by the 
Constitution, we are so fully entitled. Our most pressing peti- 
tions and representations to the head and various departments of 
the general government have often gone unanswered, sometimes 
have been answered by unmeaning professions and promises 
never performed, but generally by teUing us to protect ourselves. 
The result is, that at this moment we have fewer means of de- 
fence, less show of protection afforded by that government, than 
we had ever at any period during a state of peace. 

y^ 7^ ■^ 4^ ^ ^ ^ 

But while thus withdrawing from us all but the shadow of de- 
fence, and totally disregarding their duty and our just rights 
under the Constitution ; that government is constantly demand- 
ing and taking from us those resources and revenues which, by 
the Constitution, we granted expressly to enable them to afford 
us that protection. 

[Here follows an arraignment of the Federal Government for 
their neglect to defend their coast, declaring that :] for a long 
period we were left without any other evidence of the existence 
of a President or a government of the United States, than what 
we derived from the burthens imposed and the calamities brought 
upon us by them. And so perseveringly was this project against 
our rights pursued, that the President of the United States him- 
self, in one of his public messages, openly, and with great chagrin, 
complained of the policy of the enemy in leaving this section of 
the country unassailed and unravaged. [The policy of the 
government in regard to the State militia is also severely cen- 
sured.] 

We are not alone in these calamities. Our sister States of the 
South have been almost equally oppressed and abused. They 
are beginning to assert their rights ; and with us they will never 
suffer our common rights, under the constitution, to be pros- 
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trated by a government we have ourselves created.' Why should 
we dwell longer upon the unwarrantable treatment we receive, 
the unconstitutional attempts upon our constitutional rights. 
Our condition is stripped of all doubt and uncertainty. Our 
chief resources have been and still are to be taken as tribute ; 
but for our defence we are to look to ourselves. * * * 

STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS. 

In General Assi.mbly, October Session, A. D. 18 14. 

Whereas, this General Assembly, having long witnessed, with 
regret and anxiety, the defenceless situation of this State, did, at 
their last session, request his Excellency the Governor to com- 
municate with the Executives of our neighboring sister States 
upon the subject of our common defence by oar mutual co-opera- 
tion : '' And whereas, those States, feeling equally with us the com- 
mon misfortunes, and the necessity of united exertions ; have 
appointed, and invited us to appoint, Delegates to meet and con- 
fer upon our calamitous situation, and to devise and recommend 
wise and prudent measure.? for our common relief. 

Resolved, That this General Assembly will appoint four Dele- 
gates from this State, to meet at Hartford, in the State of Con- 
necticut, on the 15th day of December next, and confer with 
such Delegates as are or shall be appointed by other States upon 
the common dangers to which these States are exposed, upon 
the best means of co-operating for our mutual defence against 
the enemy, and upon the measures which it may be in the power 
of said States, consistently with their obligations, to adopt, to 
restore and secure to the people thereof their rights and priv- 
ileges under the Constitution of the United States. 

[Acts and Resolves of Rhode Island, October Session, 1814, 50-54.'] 

^The Federalist Governor and House of Delegates of Maryland, during the 
year 181 3 had repeatedly called attention to the defenceless condition of the 
State. Finally the House addressed a Memorial to Congress against the war. 
(^Avter. State Papers, Misc. II, 231-233. See also Niles, IV, 219, 220; V, 
260, 375-378; VII, 326-327.) It veas communicated to Congress, Feb. 2, 
1814, but a motion to print, after a sharp debate, was defeated in both 
Houses. Annals, 1813-14; 616-622, 1203-1228. For action of the House 
of Delegates, Dec. 17, 1814, on conscription bill, see McMaster, IV, 245. 

^mies, VII, 181. 

' I am indebted to Mr. Clarence S. Brigham, Librarian of the Rhode Island 
Historical Society, for verifying the text of these resolutions. 
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39. Resolutions Adopted by the Hartford 
Convention. 

January 4, 1815. 

On December 15, 1814, twenty-six delegates from the States of Massa- 
chusetts, Connecticut and Rhode Island, the counties of Cheshire and Grafton 
In the State of New Hampshire, and the county of Windham in the State of 
Vermont, assembled in convention at Hartford. They continued in secret ses- 
sion until January 5, 1815. The result of their deliberations was embodied in 
a Report and Resolutions, which were immediately published. The Resolu- 
tions are given below. The General Court of Massachusetts, Jan. 27, 1815, 
passed resolutions approving of the proceedings of the Convention and for 
appointing Commissioners to proceed to the seat of the National Government 
to enter into negotiations with the Federal Authorities. {Resolves of Mass. 
(1812-1814), 590-592.) On Feb. 10, 1815, the General Court also adopted 
resolutions recommending the same amendments to the Federal Constitution 
as had been proposed by the Hartford Convention. {Ibid., 615-617.) 
Similar action was also taken by Connecticut, and the resolutions of both 
States were presented to Congress. (Ames, Proposed Amendments, 46, 126, 
180, 244, 264, 265, note, 269, 331, 332.) For reply of other States, see post, 
pp. 42-44. The news of peace rendered the mission of the Commissioners un- 
timely, and discredited the whole movement. {Report of the Commissioners 
of Mass. to Washington, May 15, 1815, MS. in Mass. Archives, No. i-Y*.) 

References : Text of Report and Resolutions in The Proceedings of a Con- 
vention of Delegates, etc., convened at Hartford, December 15, 1814. (Hart- 
ford, 1815.) A copy of this imprint, with the autograph signatures of the 
members, is in the Massachusetts Archives. The text is also found as follows : 
Pamphlet with same title, 3d ed. (Boston, 1815.) Appx. ioResolves of Mass., 
1812-15; Dwight, 352-379; .A'i'fc, VII, 305-313. The Journal is in Dwight, 
383-398. The letter of Senator Pickering, and others, of March 3, 1815, in 
regard to laying the Amendments before Congress is in Mass. Archives, 
No. ^-'yi-i. General References: Adams, VIII, ch. XI; Adams, A'ezc Eng- 
land Federalism, 81-90, 251-329; Hildreth, VI, 545-554; Lalor,I, 624-626; 
Lodge, Cabot, chs. XI-XIII; McMaster, IV, 248-252; Niles, VII {cf Index) ; 
XXXIX, 434, 435; Quincy, ^"^"'y'. 356-358; Schouler, II, 425-429; Von 
Hoist, I, 263-272. For additional bibliography, cf. Channing and Hart, Guidei 
§ 173; yia.cDoTi3k&, Documents, 198. 

Therefore Resolved, 

That it be and hereby is recommended to the Legislatures of 
the several States represented in this Convention, to adopt all 
such measures as may be necessary effectually to protect the citi- 
zens of said States from the operation and effects of all acts 
which have been or may be passed by the Congress of the United 
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States, which shall contain provisions, subjecting the militia or 
other citizens to forcible drafts, conscriptions, or impressments, 
not authorized by the Constitution of the United States. 

Resolved, That it be and hereby is recommended to the said 
Legislatures, to authorize an immediate and earnest application to 
be made to the Government of the United States, requesting 
their consent to some arrangement, whereby the said States may, 
separately or in concert, be empowered to assume upon them- 
selves the defence of their territory against the enemy; and a 
reasonable portion of the taxes, collected within said States, may 
be paid into the respective treasuries thereof, and appropriated to 
the payment of the balance due said States, and to the future de- 
fence of the same. The amount so paid into the said treasuries 
to be credited, and the disbursements made as aforesaid to be 
charged to the United States. 

Resolved, That it be, and it hereby is, recommended to the 
Legislatures of the aforesaid States, to pass laws (where it has 
not already been done) authorizing the Govemours or Command- 
ers in Chief of their militia to make detachments from the same, 
or to form voluntary corps, as shall be most convenient and con- 
formable to their Constitutions, and to cause the same to be well 
armed, equipped and disciplined, and held in readiness for ser- 
vice ; and upon the request of the Governour of either of the 
other States, to employ the whole of such detachment or corps, as 
well as the regular forces of the State, or such part thereof as may 
be required and can be spared consistently with the safety of the 
State, in assisting the State, making such request to repel any in- 
vasion thereof which shall be made or attempted by the publick 
enemy. 

Resolved, That the following amendments of the Constitution 
of the United States, be recommended to the States represented 
as aforesaid, to be proposed by them for adoption by the State 
Legislatures, and in such cases as may be deemed expedient, by 
a Convention chosen by the people of each State. 

And it is further recommended, that the said States shall per- 
severe in their efforts to obtain such amendments, until the same 
shall be effected. 

First. Representatives and direct taxes shall be apportioned 
among the several States which may be included within the union, 
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according to their respective numbers of free persons, including 
those bound to serve for a term of years, and excluding Indians 
not taxed, and all other persons. 

Second. No new State shall be admitted into the union by 
Congress in virtue of the power granted by the Constitution, with- 
out the concurrence of two thirds of both Houses. 

Third. Congress shall not have power to lay any embargo on 
the ships or vessels of the citizens of the United States, in the ports 
or harbors thereof, for more than sixty days. 

Fourth. Congress shall not have power, without the concur- 
rence of two thirds of both Houses, to interdict the commercial 
intercourse between the United States and any foreign nation or 
the dependencies thereof. 

Fifth. Congress shall not make or declare war, or authorize 
acts of hostility against any foreign nation, without the concur- 
rence of two thirds of both Houses, except such acts of hostility 
be in defence of the territories of the United States, when actually 
invaded. 

Sixth. No person who shall hereafter be naturalized, shall 
be eligible as a member of the Senate or House of Representa- 
tives of the United States, nor capable of holding any civil office 
under the authority of the United States. 

Seventh. The same person shall not be elected President of 
the United States a second time ; nor shall the President be 
elected from the same State two terms in succession. 

Resolved, That if the application of these States to the govern- 
ment of the United States, recommended in a foregoing Resolu- 
tion, should be unsuccessful, and peace should not be concluded, 
and the defence of these States should be neglected, as it has been 
since the commencement of the war, it will in the opinion of this 
Convention be expedient for the Legislatures of the several States 
to appoint Delegates to another Convention, to meet at Boston, 
in the State of Massachusetts, on the third Thursday of June next, 
with such powers and instructions as the exigency of a crisis so 
momentous may require. 

Resolved, That the Hon. George Cabot, the Hon. Chauncey 
Goodrich, and the Hon. Daniel Lyman, or any two of them, be 
authorized to call another meeting of this Convention, to be 
holden in Boston, at any time before new Delegates shall be 



42 STATE DOCUMENTS [86 

chosen, as recommended in the above Resolutions, if in their 
judgment the situation of the Country shall urgently require it.* 

\_Proceedings of a Convention of Delegates, etc., convened at Hartford, Decem- 
ber 15, 1814, 25-27. Hartford, 1815.] 



Replies of the States to the Hartford Convention 
Amendments. 

These amendments as indorsed by the legislatures of Massachusetts and 
Connecticut did not even receive the approval of any of the other New Eng- 
land States, and the legislatures of the following nine States passed resolutions 
of disapproval: Vermont, New York, New Jersey, Pennsylvania, Virginia, 
North Carolina, Ohio, Tennessee and Louisiana. (For references, see Ames, 
Proposed Amendments, 46, note, 265, note, 332.) Most of the legislatures 
simply passed resolutions of non concurrence, but the legislatures of New 
York, New Jersey and Pennsjlvania, accompanied their resolutions with 
interesting reports of disapproval. Extracts from the reports of New Jersey 
and New York follow. The very elaborate report of the Senate of Penn- 
sylvania, vpritten by a Federalist, is too long to be reprinted here, but is in 
Senate Journal of Penna., 1814-15, 381-397; a digest of the report is given 
in The Historical Register, 1814, 131—136. A printed attested copy of this 
report was communicated to Massachusetts, and is in the Mass. Archives. 

40. Reply of the Legislature of New Jersey." 

February 17, 1815. 

House of Assembly, February 10. 
The committee to whom was referred the several propositions 
for the amendment of the Constitution of the United States, 
adopted by the general assembly of Connecticut, and at their 
request communicated to his excellency the governor, to be laid 
before the legislature of this state for their approbation and adop- 
tion, beg leave to report, that they have been induced by the 
untoward circumstances of the times, and the general aspect of 
our political affairs to consider the same, with a view rather to 
their general bearing, character and tendency, than to their 
several intrinsic merits. Under these impressions they are con- 
strained to remark, that the leading purpose, the favorite master 
principle pervading all the propositions in question, is to reduce 

' Signatures of the Delegates omitted. 

"For message of Governor Pennington of Jan. ii, 1815, condemning the 
movement in the Eastern States, see Niles, VII, 108, 109. 
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within a narrower sphere the power and influence of the general 
government, and thereby to weaken its arm, at a time when, 
above all others, it requires to be strengthened. Their obvious 
tendency also is, to throw amongst the states of the union the 
apple of discord — to increase those Jealousies and suspicions, 
which have been already too far excited, and to give new life, 
activity and nurture to those seeds of dissention and disunion 
which have been recently sown with an unsparing hand by in- 
sidious combinations and associations, all of them professing to 
promote the general good, but acting in direct opposition to their 
professions. The committee feel themselves impelled, therefore, 
by the strongest obligations of patriotism and duty, to recommend 
to the house, that each and all of the before mentioned seven 
propositions of amendment be most promptly and unqualifiedly 
rejected. 

To which report the house of assembly agreed and thereupon. 
Resolved, by the house of assembly of New Jersey, That the 
before mentioned seven propositions of amendment of the con- 
stitution of the United States be and the same are hereby re- 
jected. [Agreed to by the Senate, February 17.] 

[TWVw' Register, VIII, 16.] 

41. Extract from the Reply of the Legislature of New York. 

April 17, 1815. 

In the opinion of your committee, in order correctly to estimate 
the respect due to the resolutions referred to them, it is necessary 
to recur to the sources from whence they sprang ; and to the 
time and circumstances in which they originated. [Here fol- 
lows an unfriendly summary of the work of the Hartford Conven- 
tion and an inference as to its intentions. J From this convention, 
emanated the resolutions submitted to the consideration of your 
committee. 

The enlightened patriots who formed the constitution of the 
United States, aware that confederated sovereignties are ever 
prone to factious combinations, wisely inserted a provision, 
" that no state should enter into any agreement or compact with 
another state." Yet in utter violation of this most explicit decla- 
ration of the constitution, was this convention called, these dele- 
gates appointed, and their proceedings approved by the states of 
Massachusetts and Connecticut. [Here follows a severe arraign- 
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t 
ment of the States of Massachusetts and Connecticut, and con- 
trasts their conduct with that of New York.] 

In the amendments proposed to the constitution, your com- 
mittee can discover nothing inconsistent with the late conduct of 
the states by whom they are recommended. The effect of them, 
if adopted would be to create dissentions among the different 
members of the union, to enfeeble the national government, and 
to tempt all nations to encroach upon our rights. Your com- 
mittee forbear to enter into a particular examination of the merits 
of these amendments, but they cannot but remark, that if the 
fifth, which requires the concurrence of two-thirds of both houses 
of congress to declare war, were adopted, no nation would ever 
fear our power. Recent experience has given us but too much 
reason to apprehend, that a portion of the people in the eastern 
section of the union are lost to a due sense of national honor. 
These combined with others, might put it out of the power of 
government to declare war, even if an insolent foe should plunder 
our commerce and kidnap our citizens. Your committee would 
further remark, that although an amendment is proposed, de- 
priving certain states of a portion of their representation, in con- 
sideration of holding slaves, upon the ground that it is unequal in 
its operation ; yet nothing is suggested in favor of equalizing the 
representation in the senate, in which the states of Connecticut 
and Rhode Island are equally represented with this state, which 
contains four times as many as the former, and fourteen times as 
many as the latter. 

Upon a considerate view of the whole subject, your committee 
are of opinion that as it becomes this honorable legislature, in the 
words of the father of his country, to " frown indignantly upon the 
first dawning of every attempt to alienate any portion of our 
country from the rest, or to enfeeble the sacred ties which now 
hnk together the various parts," that it would be proper to adopt 
the following resolution : 

Resolved, That the seven several propositions of amendment to 
the constitution of the United States, in the words following, viz. 
[Here the resolutions are inserted] Be and the same are hereby 
rejected : and that his excellency the governor be requested to 
communicate information thereof, to the executive of the several 
states of the general government. 

\_Niles' Register, VIII, 99-101.] 
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